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Ensuring the Employment
Rights of America’s
Citizen-Soldiers

By Mathew B. Tully and Ariel E. Solomon

esponding to the end of the
R Cold War and the restructuring

of the U.S. military, in 1994 the
U.S. Congress enacted a statute to en-
courage noncareer military service. It
prohibited employment discrimination
against people because of their military
service and minimized potential harm
to civilian careers and employment.
Specifically, Congress enacted the
Uniformed Services Employment and
Reemployment Rights Act (USERRA)
to protect members of the Reserve, and
to “expand, codify. and clarify the em-
ployment rights and benefits available
to veterans and employees.”” USERRA
reflected a shift in the nation’s defense
policy, with its new reliance on the
“citizen-soldier.” The new force struc-
ture was later dubbed the Total Force
Policy. which unequivocally recog-
nized the Military Reserve and Nation-
al Guard as integral components of the
military and invaluable resources that
could be called upon at any time. “The
Total Force Policy called for an in-
creased reliance on the reserves and
was implemented in an effort to make
training ‘more meaningful’ for these
components and boost military man-
power.” Andy P. Fernandez, The Need
Jfor the Expansion of Military Re-
servists' Rights in Furtherance of the
Total Force Policy: A Comparison of
the USERRA and ADA, 14 ST. THOMAS
L. Rev. 859, 861 (2002). In 2001, at
the start of the war on terror, the 1.3
million men and women serving in the
Reserve and Guard made up nearly
half of the U.S. Armed Forces. Depart-
ment of Defense, Partial Mobilization
of National Guard, Reserve
Authorized, www.defenselink.mil/
releases/release.aspx?releaseid=3040
(Sept. 14, 2001).
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The recent influx of homeless veterans can be attributed to a lack of jobs and livable
income. USERRA protects the right of military personnel to reclaim their civilian
employment after being absent due to military service or training.

The government’s dependence on the
civilian workforce to fulfill national
security initiatives has been more pro-
nounced in the years following Sep-
tember 11, 2001. That attack resulted
in the Department of Defense’s mobi-
lization of more than 518.000 members
of the Guard and Reserve to sustain the
U.S.-led war on terrorism. However,
the reliance on members of the Re-
serve and Guard (collectively referred
to herein as “service members”) has
created an unparalleled urgency to
confront the unique challenges faced
by noncareer soldiers returning home
to civilian employment. In April 2008,
the U.S. Department of Labor released
unemployment rates for veterans who
had served in Iraq and Afghanistan
that showed a 6.1 percent jobless rate
for veterans who have served since
September 2001. That compares to
a national unemployment rate of

approximately 5 percent in April. The
Jobless rate for veterans ages 18 to 24
was substantially higher, totaling 12
percent, compared to 9.5 percent for
nonveterans in the same age group.
The federal government also reported
that 16,000 formal and informal com-
plaints were filed by service members
who encountered problems getting
rehired when they returned from mili-
tary service to their jobs during the
years of 2004 and 2005.

The challenges of reintegration are
not novel. Veterans benefits statutes
designed to assuage the strain of rein-
tegration have a lengthy history, pre-
dating the culmination of World War
11. USERRA likewise addresses rein-
tegration, effectively rewriting the
Vietnam-era Veterans Readjustment
Assistance Act of 1974. Lofty in scope
and breadth, its congressionally articu-
lated purpose. as delineated in Title 38,
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Section 4301 of the U.S. Code, is (1)
to encourage noncareer service in the
uniformed services by eliminating or
minimizing the disadvantages to civilian
careers and employment that can result
from that service; (2) to minimize the
disruption to the lives of people in the
uniformed services, as well as to their
employers. their fellow employees, and
their communities, by providing for
the prompt reemployment of these
people upon their completion of serv-
ice; and (3) to prohibit employment
discrimination against people because of
their service in the uniformed services.

Relief Under USERRA
USERRA expressly prohibits em-
ployment discrimination based on a
person’s service in the military. Its
remedies include equitable relief. lost
wages and benefits, and, in the event of
a willful failure to comply with the act,
liquidated damages in an amount equal
to any award of lost wages and benefits.
Courts also have the discretion to award
reasonable attorney fees, expert witness
fees, and other litigation expenses.
Reemployment rights under USERRA
are governed by 38 US.C. §§ 4312
and 4313. The statutory paradigm dic-
tates that an employer has an unequiv-
ocal obligation to reemploy a service
member in the same position or a posi-
tion of similar seniority, status, and pay
in which the person was employed
before his or her military service. The
protection is tempered however, by
Section 4312(d). which permits employ-
ers the right to deny service member
reemployment requests when individual
circumstances render reemployment
impossible, unreasonable. or otherwise
create an undue hardship to the em-
ployer. The burden of proof under Sec-
tion 4312(d)(2)(c) rests on the employer
to show impossibility or undue hard-
ship; however, there remains an overt
absence of judicial guidance that might
otherwise indicate what constitutes an
impossibility or undue hardship.
USERRA was drafted with the
explicit intention of facilitating U.S.
military service and minimizing the
disruption to the lives of all “persons
performing service in the uniformed

Spring 2008

services . . . by providing for the prompt
reemployment of such persons upon
their completion of [military service].”
However, before reemployment rights
attach under Section 4312, returning
service members must provide advance
written or verbal notice of military serv-
ice to the employer. Further, service
members are obligated to return to work
on the first regularly scheduled workday
following the conclusion of active duty
service if the length of service has not
exceeded thirty-one days. For military

well-intentioned employers, Poorly in-
formed management, coupled with the
strain of losing key members of the work
force, often dictate undesirable employ-
ment decisions for service members.
Employment issues concerning mul-
tiple deployments are compounded by
USERRATs statutory cap, which bars
protection after a five-year period of
active duty service performed under a
single employer. Pursuant to Section
4312(a)(2). employers are not bound
by the protections afforded under

The government’s dependence on the civilian

workforce to fulfill national security

initiatives has been more pronounced in the

years following September 11, 2001.

service exceeding thirty-one days but
not exceeding 180 days, the reporting
time is extended to fourteen days from
the last day of active duty service. For
lengthier periods of active duty, or tours
of service in excess of 180 days. Section
4312 requires returning service mem-
bers to submit an application for reem-
ployment within ninety days of the com-
pletion date of their military service.
The application deadline may. however,
be extended for a two-year duration
in the event illness or injury prevents
timely application for reemployment.
The question however remains
whether these protections are adequate;
many argue that they are not. A recent
Department of Labor report indicates
that approximately 700,000 veterans
have been unemployed in any given
month, and the figure will likely in-
crease as service members continue to
return to civilian life.

Rights of Those Deployed
for Long Periods

Reservists on prolonged or multiple
tours are likely to encounter adverse
employment actions that may result in
unemployment. The most prominent
reason for this is the overt lack of
information provided to even the most

USERRA if a service member’s cumula-
tive absence from employment exceeds
five years. There are limited exceptions
to the cap, including Department of
Labor Regulation 20 C.ER. 1002.103,
which applies to service members who
are forced to mitigate economic losses
suffered as a result of an employer’s
USERRA violation. In essence, the
regulation provides that a service mem-
ber who remains or returns to the armed
services in an attempt to “mitigate
economic losses caused by the employ-
er’s unlawful refusal to reemploy that
person.” shall be tolled “against the
five-year limit.”

Additional loopholes may bar reem-
ployment rights for members of the
Guard who are called to state active
duty service by their governors, usually
to protect, sustain, or rebuild American
communities and their infrastructure.
These emergency responders are an
integral component of our homeland
security strategy, as was demonstrated
after the September 11 attack and in the
wake of Hurricane Katrina. Nonethe-
less, members of the Guard who serve
on active duty for state emergencies do
not enjoy the same protections as their
federal counterparts. Federal active
duty in the Guard, including training
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